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CERTIFIED RETURN RECEIPT REQUESTED
No .  P  540  7L3  900

W. Hord, Tipton, Deputy Director
off ice of  Surface Mining
Department of the Interior
1951 Const i tut ion Avenue N.W.
Wash ing ton ,  D .  C .  2O24O

Dear Mr.  Tipton:

Re:  Ten-DAy Not ice  X92-02-352-003 TV1,  Bear_Canyon Mine,
ACT/O15-/O25, Co-Qp Mining Cornpany, Erne-rv County, Utah

In accordance with the provisions of 30 CFR
' 842. l -1(b) ( i i i )  (A) ,  I  am request ing an informal appeal of  oSl, I '3

finding that DoGMt s response to the above-referenced Ten-Day
Notice is arbi t rary and capr ic ious.

This. TDN was issued. for: frFailure to provide cross sections
of d. iverslons. AI l  d, iversions except D-LD, D-zD and D-7D.t l
Itsection of the regulations believed to have been violated:
R545 -3  01 -7  22  . 2  .  t l

I have provided two separate responses to the AFO on this
TDN, and am providing copj-es of each for your consideration in
this informal appeal.  .

My first response (Apri1 22, L99z) indicated that data
frequently provided in cross section form are found tabularized
in the I,IRP. The AFOts May 8, tgg} response, chose to ignore
pragrmatic appeal of the tabularized date, and threatened a 732
action on Utah for failure to have regulations that are less
effective than those in the 30 CFR. OSM provided Utah an
additional 10 days to respond to the May 8, L992 letter.

My second response (May 22, Lggz) provided the regulatory
detail directed towards the 732 issue, while aff irming that no
hinderance to inspection exists via tabularLzing diversion data
regu i red.under  R645-301-722.2 .  Th is  le t ter  a lso s ta ted that
since there is discretion in the need, for certif ication under the
Utah Progrram, the cross section regulation that is the subject of
the TDN is satisfying a need to i l lustrate a field situation that
is not hindered by tabular izat ion of  data.
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The AFO's June Lggz let ter in response to DOGM's May 22,
L992 TDN response, indicates that OSM reviewed the tabularized
data, and is both confused by the information contained in the
table, and feels the data are not accurate. Sirnilar questions
arise when cross sections are evaluated. My point that no
hinderance to inspection exists by evaluating the tabularized
data appears to be well taken.

R645-3 OL-7LZ reads r rCer t i f  i ca t ion.  AI l  c ross sect ions,  maps
and plans required by R645-3OL-722 a.s appropriale (emphasis
added)  and R545-301-73L.700 wi l l  be  prepared and cer t i f ied
according to R645-30L-51-2. r t  The AFO clear ly has not considered
the tras appropriaterr language in the regulation cited in the TDN,
nor has this discretion been considered in the portion of the
inappropriate response letter that states that all cross sections
must be cert i f ied. '

.  In appeal ing the TDN, I  ask that tabular izat ion of  data
required under R645-3 OL-722.2 be found an acceptable opt ion to
the cross section requirements under this regulation. Please
consider the argument established in my April 22 and May 22, L992
letters (enclosed) when rendering your appeal decision. I
believe the inappropriate responle-finding made by the AFo's
June L992 letter is made more on the basis of OSMts inabil i ty to
interpret data in the tables, than a disagreement with the use of
the table. f would certainly be wil l ing to visit the data in the
tables to assure their  adequacy with respect to R645-301-722.2,
but this issue and the certif ication issue were not raised in the
or iginal  TDN, the subject of  th is appeal.

In considering the appeal of this TDN, you should note that
there is no allegation of an on-the-ground performance standard
violation in the language of the TDN. The adequacy of the data
in the tables in the MRP, to satisfy the regulation cited in the
TDN, is the issue. As discussed in the meetings held in
Lexington May 5 and 6, these types of informational reguests are
not well served by the TDN process.

Best regrards,

j*/8r'?6
Dianne R.KJd son
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